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On behalf of Big Ox Energy, LLC (Big Ox), Jon antidve been working closely with the team
at Big Ox over the holidays to respond to the Infation Requests that we received from EPA

Region VII two days before Christmas. We responceiheto the Clean Air Act Section 114

Information Request, and incorporate by refereheeirttroduction of our prior letter addressing



KELLEY DRYE & WARREN vLtp

Joe Terriquez
Patricia Miller
Anne Rauche
January 10, 2017
Page Two

the Clean Water Act Information Request, which dsses the factual background at issue in this

matter.
I. Clean Air Act Information Request

The information provided here is the best informatBig Ox has on hand at this time; Big Ox
will determine whether there is any further infotma it can provide to answer EPA’s questions.

a. Questions 1 and 2

The answers to EPA’s Questions 1 and 2 can be fouth@ application for the Nebraska state Air
Permit application (See Exhibit A).

b. Questions 3 through 6

A number of EPA’s questions focus on the operatibiime biogas (see numbers 3-6). Big Ox has
complied with the State air permit conditions (suanized below) that relate to the operation of
its biogas flare.

Enclosed is the Air Permit that was issued by tia¢esof Nebraska in April 2016 and which
authorized Big Ox to construct the anaerobic digregtirsuant to certain conditions. (See Exhibit
A). (Also enclosed is the air permit applicatiordgrermit fact sheet). The primary focus of the
state air permit and its operating conditions eetatthe following emission units: (1) the digester
biogas flare (EU06); and (2) the biogas cleanugd skstem (EUQ7).

The only State air permit requirements that applytitese two sources establish maximum
capacity-thresholds and a general requirementwian biogas is being routed to EUO06, a flame
shall be present in the flare.” The facility musstall an appropriate safety device or flare
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monitoring system to ensure that biogas cannoébets the flare without the presence of a flame.
Big Ox does have such a flare monitoring systerhdahtomatically shuts down delivery of gas to
the flare whenever the flame is out. Big Ox hawmgleed with its permit condition and monitors
and records the hours of operation of EUO6, arehois to provide information on its operational
records.

These requirements are exclusively based on Chaptenof Title 129 of the Nebraska

Administrative Code. This chapter is separate addpendenitrom the federal Clean Air Act.

The state of Nebraska has regularly reviewed Bitg Ogerations and determined that Big Ox has
remained in compliance with all of the air pern@trhs that the state implements. In fact, as
recently as Novembers'1 2016, Todd Ellis (the section supervisor for Nelbia Air Quality
Compliance) inspected Big Ox’s operations and aated that “DEQ had no observations of
concern.” The state DEQ understands and is satisfiat currently the gas being produced is
burned in the biogas flare while production is lgeiamped up.

c. Question 7

Big Ox has never operated the biogas cleanup gkigs. As part of the Novembet ihspection,
Big Ox explained to NDEQ that Big Ox had not yetrstd operating its gas-cleanup operations,
which includes the cleanup skid system.

d. Questions 8 and 9

Big Ox is continuing to collect information on aagnissions of anaerobic digestion biogas and

emissions from tanker trucks.
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e. Questions 10 through 15

On our call, we expressed the legal and equitaiiheearn that the state’s air construction permit
only identified two sources that were directly fdbjto U.S. EPA’s regulations adopted under the
federal Clean Air Act. The Clean Air Act statesttld pollution prevention and control at its
source is the primary responsibility of the state éocal governments. We appreciate EPA’s
recognition that it would inappropriate to circumvethe state’s ongoing and effective
implementation of its unique air programs that o€ delegated or part of the federal Clean Air
Act.

In the issuance of Big Ox’s air permit, NDEQ comigd that the federal NESHAP standards apply
only to an emergency generator engine (EU08). Tigles other source that was identified as
subject to a federal requirement is the paved regdwhich must be maintained to prevent
fugitive dust from escaping. Other than these taurses, there is no indication whatsoever in the
state air construction permit or the permit appiaand fact sheet that any other federal Clean
Air Act standards apply. In particular, there isciscussion of application of Section 112(r) of the
Clean Air Act, which mandates the prevention ofidental releases at facilities that process,
handle or store hazardous air pollutants or extherhazardous substances (above a certain
expected threshold quantity). Notably, Big Ox doet meet the thresholds for entry into EPA’s
Risk Management Plan program—it does not storegacgss the necessary amounts of hydrogen
sulfide or methane.

Based on questions 11 and 12 of the EPA Informd®equest, it appears that EPA is under the
misassumption that Big Ox plans to store onsité ba¢thane and hydrogen sulfide, in substantial
guantity and for that reason EPA believes thatethi@re facility is subject to the “general duty”

requirements in Section 112(r). In fact, neithethmae nor hydrogen sulfide is stored onsite or is



KELLEY DRYE & WARREN vLtp

Joe Terriquez
Patricia Miller
Anne Rauche
January 10, 2017
Page Five

part of Big Ox’s “intended inventory.” We would 8ko work with you to better understand EPA’s
position on which document requests somehow rétat8ection 112(r) and how we can most
efficiently respond. Until we understand the bdsrsEPA’s Section 112(r) authority, we do not
think EPA is justified in asking for this informati.

As part of our discussion, we request that EPAga@e that Big Ox and the state of Nebraska
have reasonably relied on the conditions in Bigait quality permit as setting forth the extent
of all applicable state and federal air requirerselntfact, with regard to emissions of total restiic
sulfur (TRS), the state permit incorporates andiappia model prediction for projected emissions
of TRS from both the biogas flare and the clearkigh system.” Those TRS “model predictions”
were designed exclusively to implement the uniqebrsska TRS regulations. On our call, we
both agreed that the state of Nebraska’s unique pR§ram is completely independent and
separate from the federal Clean Air Act. If U.SAERAd concerns about the emissions of hydrogen
sulfide from Big Ox’s operations, then it should/baaised them during the state’s solicitation of
comments from EPA and other stakeholders on thegsexd air construction permit for Big Ox.

* * %

We are continuing our search for responsive infoilonaand expect to be able to provide you a
timeline for a full response. We plan on certifyiogr answers to the EPA information request
once we understand what information EPA needs arehtitled to, and once our response is
complete. We would like to schedule a joint callwthe EPA team to discuss the most effective
and efficient response to the Information Requaghe meantime, please let us know if you have
any questions. On behalf of Big Ox we look forwémdwvorking with you to address all EPA’s

issues and questions.
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Best regards,

WL%MWW

William M. Guerry
Jonathan K. Cooperman



